IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

SALVATORE @ TTO and PHYLLI S

A TTO
: Consol i dat ed Under
Plaintiff, : MDL DOCKET NO 875
V. : Givil Action
: No. 07-73417
AW CHESTERTON CO., | NC,
et al.,
Def endant s.
MEMORANDUM
EDUARDO C. ROBRENO, J. AUGUST 19, 2010

Before the Court is the report and recommendati on (“R&R’)
i ssued by Magistrate Judge M Faith Angell, and joi ned by
Magi strate Judge Elizabeth T. Hey and Judge David R Strawbridge
(“the Panel”), and defendant Buffalo Punp, Inc.’s objections
thereto. The Panel recomends that the Court deny Crane Co.
Inc.”s motion for summary judgnent.! Federal jurisdiction in
this case is based on diversity of citizenship under 28 U S.C. 8§

1332. The issue before the Court is product identification.

BACKGROUND

! This case was referred by Order of the Presiding Judge of
MDL-875 to a panel of three magistrate judges pursuant to MDL-875
sumary judgnent procedures regardi ng i ssues of causation
(product identification), successor liability and settled issues
of state law. (See MDL-875 sunmary judgnent procedures,
avai |l abl e at www. paed. uscourts. gov/ ndl 875y. asp; see also Gtto v.
A.W_ Chesterton, doc. no. 93). 1In the instant case, the R&R was
filed after all parties were afforded an opportunity to brief al
rel evant summary judgnment issues and | engthy argunent in front of
t he Panel .




Plaintiffs Salvatore Gtto and his wife, Phyllis Gtto
(“Plaintiffs”) filed this action in the Suprene Court of the
State of New York, alleging that M. Gtto devel oped nesot heli oma
as a result of exposure to asbestos-containing materials while
enpl oyed by the U S. Navy as a shipfitter nmechanic and
shi pbui I ding and hull machinery inspector. The action was
subsequently renoved to the United States District Court for the
Southern District of New York, and transferred to the Eastern
District of Pennsylvania as part of ML-875 in Cctober 2007.

M. Gtto was enployed as a shipfitter from 1951-1996. (R&R
at 2-3). He began as an apprentice shipfitter at the Brooklyn
Navy Yard, was drafted and served in the United States Arny from
1952-1954. (ld. at 2.) He conpleted his shipfitter apprentice
programin April 1957. (lLd. at 3.) Approximtely four years
| ater, he was pronoted to shipbuilding and hull machinery
i nspection, and continued to work at the Brooklyn Navy Yard until
it closed in May 1996. (ld.)

M. Gtto analogized the job of shipfitter to that of a
carpenter in the construction industry. |In a new ship,
shipfitters were responsible for building the structural
foundation of a ship. They “put the flooring in, put the walls
in, put the ceiling in, put the doors on, put the lath, put the
staircases in. . . .” (Gtto Video Dep. at 14-15). After the

foundati on was conplete, the shipfitters were on standby in the



general area of the ship when new pieces of equi pnent were
installed by other tradesman. M. Gtto testified that while the
new pi eces of equi pnent were being insulated, the air conditions
were “usually dusty and dirty and filled with fibers.” (Ld. at
21-22, 32).

In addition to working on the construction of new ships, M.
Gtto was al so responsible for re-conm ssioning old ships. This
i nvol ved checking and renoving old foundations, building new
foundati ons, and doing any repairs necessary to return the ship
to serviceable condition. (R&RR at 4). M. Gtto testified that
he was responsible for renoving insulation on old equi pnent and
renmoving old piping “which was | oaded with asbestos.” (Gtto
Video Dep. at 27-28). He was also in the vicinity while other
tradesnen renoved or repaired old equi pnent, which done in a
destructive manner, with tradesman burning, ripping, or chipping
old equipnment. (R&R at 4). During the renoval process, M.
Gtto testified that the air conditions were “Horrible. Dusty,
dirty. Fibers, you could breathe the dust in. The roomwas so
bad you could hardly see your hand in front of your face. The
ventilation was poor.” (Gtto Dep. Vol. Il, doc. no. at 28-29).
After the foundation was finished, M. Gtto was present when
outside machinists drilled a series of nmounting holes into the
equi pnent so that it could be attached to the foundation. (Gtto

Vi deo Dep. at 31).



M. Gtto recalled a variety of ships on which he perforned
work including the USS Franklin D. Roosevelt (USS “FDR’), USS
| ndependence, and USS New Jersey. (Gtto Dep. Vol. |, doc. no.
at 81-82). M. Gtto testified that he perfornmed new
construction on the USS | ndependence, and that he was involved in
construction to rehabilitate the USS FDR and USS New Jer sey.

(ILd. at 122-24). M. Gtto recalled spending about a nonth or

| ess on the USS New Jersey, and could not recall how | ong he was
on the USS FDR. (ld. at 124-25). He testified that he spent
about six nonths aboard the USS | ndependence. (G tto Dep. Vo
1, doc no. at 174-75).

Crane Co. noved for summary judgnment, arguing that plaintiff
failed to produce any evidence establishing Crane Co. as the
manuf act urer of asbestos-containing products to which M. Gtto
was exposed. (Def.’s Mot. Summ J., doc. no. 44, at 9). The
Panel issued its R&R on June 29, 2010, denying Crane Co.’s notion
for summary judgnent.

Crane Co. raises three objections to the Panel’ s R&R
First, Crane Co. argues that it cannot be held liable for
asbest os-cont ai ni ng products that were made or supplied by third
parties. Second, Crane Co. argues that there is no evidence that
Crane Co. supplied any of the asbestos-containing materials to
which M. Gtto was exposed. Third, the Panel’s conclusion that

Crane Co. valves incorporated or required the use of asbestos was



based on specul ation
For the reasons set forth below, Crane Co.’s objections are
overrul ed, and adopts the Panel’s R&R denying Crane Co.’s notion

for summary judgnent.

1. LEGAL STANDARD

Pursuant to 28 U S.C. § 636(b)(1)(C), “a judge of the Court
shall make a de novo determ nation of those portions of the
report or specific proposed findings or recomrendations to which
objection is nmade. A judge of the Court nmay accept, reject, or
nodi fy, in whole or in part, the findings or recomendati ons nade
by the magistrate judge.” 1d.

When eval uating a notion for summary judgnent, Federal Rule
of GCivil Procedure 56 provides that the Court nust grant judgnent
in favor of the noving party when “the pl eadi ngs, the discovery
and disclosure materials on file, and any affidavits show t hat
there is no genuine issue as to any material fact . . . .” Fed.
R CGv. P. 56(c)(2). Afact is “material” if its existence or
non- exi stence woul d affect the outcone of the suit under

governing law. Anderson v. Liberty Lobby, Inc., 477 U S. 242,

248 (1986). An issue of fact is “genuine” when there is
sufficient evidence fromwhich a reasonable jury could find in
favor of the non-noving party regarding the existence of that

fact. 1d. at 248-249. “In considering the evidence the court



shoul d draw all reasonabl e inferences against the noving party.”

El v. SEPTA, 479 F.3d 232, 238 (3d Gir. 2007).

Al t hough the initial burden is on the summary judgnent
movant to show t he absence of a genuine issue of material fact,
‘the burden on the noving party may be di scharged by showi ng -
that is, pointing out to the district court — that there is an
absence of evidence to support the nonnoving party’ s case when
t he nonnoving party bears the ultimte burden of proof.”

Conoshenti v. Pub. Serv. Elec. & Gas Co., 364 F.3d 135, 140 (3d

Cir. 2004) (quoting Singletary v. Pa. Dep’t of Corr., 266 F.3d

186, 192 n.2 (3d Cr. 2001)). Once the noving party has thus

di scharged its burden the nonnoving party “may not rely nerely on
all egations or denials in its own pleading; rather, its response

must — by affidavits or as otherw se provided in [Rule 56] - set

out specific facts show ng a genuine issue for trial.” Fed. R

Gv. P. 56(e)(2).

[11. DI SCUSSI ON

To establish proxi mate cause for an asbestos injury under
New York law, a plaintiff nust denonstrate that he was exposed to
the defendant’s product and that it is nore likely than not that
t he exposure was a substantial factor in causing his injury. See

Johnson v. Celotex Corp., 899 F.2d 1281, 1285-86 (2d G r. 1990).

Jurors are instructed that an act or omssion is a “substanti al



factor . . . if it had such an effect in producing the [injury]
t hat reasonable nmen or wonmen would regard it as a cause of the

[injury].” Rubin v. Pecoraro, 141 A D.2d 525, 527 (N. Y. App.

Div. 1988). A particular defendant’s product need not be the
sol e cause of injury. However, a plaintiff “nust produce

evi dence identifying each [defendant]’s product as being a factor
in his injury.” Johnson, 899 F.2d at 1286.

As set forth below, Plaintiffs have raised a genuine issue
as to whet her val ves manufactured by Crane were a substanti al
factor in M. Gtto’' s exposure to asbestos and subsequent
mesot hel i oma di agnosis. Each of Crane Co.’s objections to the
Magi strate Judges’ report and recomrendation will be addressed in

turn.

A Crane Co. is not Liable for Asbestos-containing

Products Affixed to its Products After Sale

First, Crane Co. argues that it did not manufacture the
asbest os-contai ni ng products at issue, and cannot be held |iable
for replacenent or conponent parts that it did not manufacture or
supply. Crane Co.’s argunent is essentially that it had no duty
to warn of the dangers of asbestos that it neither manufactured
nor installed, which is a separate issue from causation, and one
on which courts have reached divergent results. See, e.q.,

Berkowitz v. AC &S, Inc., 288 A D 2d 148, 148 (N. Y. App. Dv.

2001) (findi ng that defendant may have had a “duty to warm
7



concerning the dangers of asbestos that it neither manufactured

or installed on its punps”). But see, Rastelli v. Goodyear Tire

& Rubber Co., 79 N Y.2d 289, 297-98 (1992) (holding that there is

no duty to warn when a manufacturer “produces a sound product
which is conpatible for use with a defective product”).

Therefore, this Court wll not address Crane Co.’ s argunent
that it had no duty to warn for defective products used in
conjunction with its omm. As the MDL transferee court, and as a
matter of efficient judicial admnistration, this Court is
reluctant to predict the outconme of this unsettled issue, the
merits of which have not been adjudicated by the New York Court
of Appeals. Therefore, the nerits of the “bare netal defense”
rai sed by Crane Co. are best left for determnation in the
transferor court, the Southern District of New York, which has
nore experience and famliarity with the application of New York
state substantive law. This ground for summary judgnent w il be
denied without prejudice with leave to refile in the Southern
District of New York after remand.

Accordingly, Crane Co.’s first objection is overruled, with

leave to refile in the transferor court after remand.

B. There is no Evidence that Crane Co. Supplied any of the
Asbest os-containing Materials to which M. Gtto was

Exposed

Crane Co. Asserts that any original asbestos-containing



parts woul d have been replaced by the tine M. Gtto worked on or
around Crane Co. Valves. (Def.’s (bjects, doc. no. 94, at 3).
Crane Co. cites no support for their argunment that M. Gtto
coul d not have been exposed to original asbestos-containing parts
of Crane Co. valves. It is true that some of M. Gtto' s work
was done on re-comm ssioned shi ps, and perhaps original Crane Co.
parts had been replaced by the tinme the destruction necessary for
the re-comm ssioning occurred. However, Crane Co. produces no
evi dence regarding the frequency of repairs and repl acenent on
Crane Co. valves to support their argunment. Therefore, there is
a genuine issue of material fact that is appropriately left to
jury as to whether original Crane Co. parts were replaced by the
time the ships in question were re-conm ssioned.

Additionally, M. Gtto' s enploynment was not limted to the
re-comm ssioning of ships. M. Gtto testified that he perforned
new construction on the USS | ndependence. (Gtto Dep. Vol. I, at
122-24). He testified that he spent about six nonths aboard the
USS | ndependence. (G tto Dep. Vol. 11, at 174-75). Plaintiff’s
expert in this case testified that Crane Co. val ves were used in
the construction of the USS I ndependence. (R&R at 10).
Therefore, the facts on record show that M. Gtto was present
for the construction of new ships which contained new Crane Co.

Val ves and ori gi nal asbestos-contai ning conponents.

C. The Panel’s Finding that Crane Co. Val ves Cont ai ned



Asbest os was Based on Mere Specul ation

Crane Co. objects to the Panel’s determ nation that, even
though M. Gtto did not specifically identify working on Crane
Co. products, the record was sufficient to raise a genuine issue
of material fact as to causation. It is true that M. Gtto did
not identify Crane Co. as the manufacturer of the valves that he
performed work on, or witnessed the destruction of. However, the
record indicates that Crane Co. val ves could have been the source
of M. Gtto' s asbhestos-rel ated di sease.

First, while Crane Co. Argues that it never admtted that
its valves contained or required asbestos, its discovery
responses indicate otherwise. (Def.’s (bjects, doc. no. 94, at
4). Crane Co.’s answers to plaintiff’s second set of

interrogatories states in part:

Crane Co.’s principal line of industrial equipnent
t hroughout the time period requested in this Request was
i ndustrial valves. I ndustrial valves manufactured by

Crane Co. were nmade of steel, bronze, and other netals;
t he val ves t hensel ves are not conposed of asbestos. Many
of those val ves bore the name “Crane” nmarked directly on
t he val ve. Certain of the valves had enclosed within
their nmetal structure asbestos-containing gaskets,
packi ng, or disks. (Def.’s Resp. to Interrogs., doc. no.
62-6, at 12)(enphasis added).

This clearly indicates that Crane Co. val ves incorporated
asbest os- cont ai ni ng conmponents.
Second, plaintiff’s expert, retired Naval Captain and

prof essi onal engi neer Arnold P. More, confirmed that all of the

ships on which M. Gtto worked contained Crane Co. Valves. He
10



specifically identified the USS Franklin D. Roosevelt, USS

| ndependence, USS New Jersey, USS Mackenzi e and USS Put nam as

containing Crane Co. valves. (R&R at 10). Adding this to M.
Gtto s testinony regarding the destructive nature of the work
bei ng done on these ships, there is sufficient evidence on the
record to raise a genuine issue of material fact as to whether
Crane Co. valves caused M. Gtto' s asbestos-related injuries.

The Panel’s findings were based on M. Gtto' s testinony and

an uncontroverted expert report, not nere specul ation.

' V. CONCLUSI ON

Each of Crane Co.’s objections to the Panel’s R&R are
overruled. The Court adopts the Panel’s R&R denyi ng summary
judgnment as to Plaintiff’s clains agai nst Crane Co.

An appropriate order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

SALVATORE @ TTO and PHYLLI S

A TTO
) Consol i dat ed Under
Pl aintiff, : MDL DOCKET NO 875
V. Cvil Action

No. 07-73417
A. W CHESTERTON CO., INC,
et al.,
Def endant s.
ORDER
AND NOW this 19th day of August 2010 it is hereby ORDERED
that Crane Co.’s bjections to the Magi strate Judges’ Report and

Recommendati on (doc. no. 94) are OVERRULED.

It is further ORDERED that the Magi strate Judges’ Report and
Recommendation (doc. no. 93) is ADOPTED and Defendant Crane Co.’s
Motion for Summary Judgnent (doc. no. 44), filed on January 8,

2010, is DENIED in part.

It is further ORDERED that Crane Co.’s Mdtion for Summary
Judgnent (doc. no. 93) on the issue of a “bare netal” defense is

DENI ED wi t hout prej udice.

AND I T I'S SO ORDERED.

S/ Eduardo C. Robreno

EDUARDO C. ROBRENO, J.



